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DISABLED SOLDIERS EMPLOYED UNDER 
REHABILITATION ACT ARE ENTITLED 
TO BENEFITS OF WORKMEN’S COM- 
PENSATION ACTS. 





The question has arisen in several states 
whether disabled soldiers who are receiving 
vocational training in industrial establish- 
ments under the Federal Rehabilitation Act 
are entitled to the benefits of the Work- 
men’s Compensation Acts in the various 
states. 

This question is determined by the fur- 
ther question: Is the disabled soldier thus 
“placed” in an industrial plant an em- 
ploye of the establishment to which he is 
assigned? ‘The employers contend that he 
is not, for several reasons: First, because 
he is not their servant but the ward of the 
government, and that he is permitted to 
learn a trade as a mere act of charity on 
the part of the employer; second, that he 
receives no compensation from the employ- 
er and that therefore is not an employe 
under the usual definitions in the Work- 
men’s Compensation Acts which as a gen- 
eral rule define an “employe” as one “who 
performs services for another for a valu- 
able consideration.” 


Both these reasons are untenable, it 
seems to us, and, therefore, the reasons 
failing, there should be no doubt whatever 
of the right of a disabled soldier or sailor 
learning a trade under the provisions of 
the Rehabilitation Act to the benefits of the 
Workmen’s Compensation Act of the state 
where he is employed. 

In the first place the disabled soldier in 
thus taking advantage of the Rehabilita- 
tion Act does not become a “ward” of the 
federal government. The purpose of this 
Act is just the opposite: it is to make the 
disabled soldier independent and self-reli- 
ant, by helping him to learn a trade and 
earn his own living. To effect this pur- 





| 


pose the disabled soldier is placed in an 
industrial establishment to learn a trade 
and is allowed $80.00 per month. While 
the disabled soldier is “placed” by the 
Board of Vocational Training, which also 
pays him his “allowance” and provides him 
with necessary books for study, the propri- 
etor of the establishment is in full control 
of the man so “placed.” He becomes an 
employe of the plant where he is placed 
and must obey the orders of the owner of 
the plant, who also has authority to assign 
him to any particular work and to regulate 
his hours of employment. 

In the second place the disabled soldier 
“placed” in an industrial plant is employed 
for a compensation. He renders valuable 
services in return for instruction and ex- 
perience. The employers seek these men— 
they do not have to be begged. They re- 
ceive valuable services from them and in 
return give to the soldier that which he 
wants—instruction which soon enables 
him to secure a steady “job,” usually with 
the employer with whom he is first placed. 
The Pennsylvania Industrial Accident 
3oard handed down a decision recently in 
favor of the disabled soldier from which 
we quote the following: 

“As we view such a case, the owner of 
a plant in which such injured soldier or 
sailor is placed for the purpose of rehabil- 
itation is moved to accept from the Federal 
Board such men because of the fact that 
these men are learning a trade in the plant, 
and, while they are so learning, will be pro- 
ducing and the employer will receive the 
benefit of their efforts in this respect, and 
this valuable result to the owner of the es- 
tablishment will increase from day to day 
as the workman, thus assigned, increases 
his efficiency. In other words, the Federal 
3oard takes the ward, the injured soldier 
or sailor, secures a place in a shop or a mill 
or a factory where the owner of such es- 
tablishment receives the benefit of the sol- 
dier’s or sailor’s work, for which he need 
not pay anything of money value, for the 
consideration going out from him to the in- 
jured man is the opportunity to acquire a 
trade. Therefore, should a man in this 
relationship to the Federal Board and to 
the owner be injured, we would have a case 
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where a man was injured upon the owner’s 
premises, by the operation of the owner’s 
business, while the one injured was there 
giving the owner the benefit of his work, 
and, therefore, the valuable consideration 
takes the place of the wage, and such a 
man must be considered as an employe 
while thus occupied.” 

We do not believe that there can be any 
doubt that the construction of the Pennsyl- 
vania Board is the correct one and should 
be followed by the boards of industrial 
accidents in other states. It would be an 
unfortunate construction, and one opposed 
to the purpose of the Rehabilitation Act, 
differentiate between disabled soldiers 
placed in industrial plants for instruction 
and other employes in respect to their right 


to 


to compensation for injuries received in the 
course of their “employment.” 












NOTES OF IMPORTANT DECISIONS. 


WHAT IS AN OBSCENE PUBLICATION? 
—Under the early decisions 
no rule was more rigidly adhered to than 
that no man could be held liable criminally 
for an act not clearly defined by law. With- 
out criticising the decisions which have de- 
parted from a strict adhesion to this rule, we 
wish here to call attention to some difficulties 
in which the courts now find themselves when 
attempting to define acts left undefined by 
statute. 

The federal courts are at present in sharp 
disagreement over the constitutionality of the 
Lever Act making profiteering a crime with- 
out saying what constitutes profiteering. 
They might wisely take notice of the diffi- 
culty which state courts are having over the 
undefined crime of “obscene publication.” 
This difficulty is illustrated in the recent case 
of People v. Harper Bros., decided June 15, 
1920, by the Appellate Division of the Su- 
preme Court of New York (63 N. Y. L. J. 
1276). 

In this case the defendants were indicted 
for publishing a book called “Madeline,” an 
autobiography of a prostitute. The book was 
passed by the Harper's board of reviewing edi- 
tors as having literary merit, but was declared 


in this country 





by the State to be an “indecent and disgusting 
book” within the meaning of the statute on 
“Indecency.” The jury found the defendant 
guilty, but the Appellate Court disagreed 
with this finding of fact and declared by a 
vote of four to one that they could not find 
anything indecent or cisgusting about the book, 
and therefore the judgment should be re- 
versed. The majority of the court declared 
that the book was a mere recital of facts 
about a phase of life which is as real as it is 
abhorrent, but that the story is told frankly 
for the purpose of giving a truthful picture 
of this phase of life and with no desire ap- 
parent in the book itself to arouse “lecherous 
desires.” The court further declared that 
there are no salacious details intended to ap- 
peal to the prurient desires of lustful men 
or women and that a careful reading of the 
book failed to disclose anything that would 
bring the book into the category of “indecent 
and disgusting books,” condemned by the stat- 
ute. 


Justice Dowling dissented on the ground 
that since the statute left the crime of pub- 
lishing an “indecent” book undefined, it was 
intended to let the trial court supply this def- 
inition under proper instructions. 





The wisdom of constitutional provisions in 
requiring the legislature to accurately define 
an act which is made a criminal offense is 
shown in such a situation as this. Every man 
has a right to some clearly defined standard 
by which to determine whether an act com- 
mitted by him is criminal or not. The word 
“indecent” does not define anything, simply 
because it means one thing to one man and 
another thing to another. One-piece bathing 
suits for women are regarded as indecent at 
one watering resort and perfectly conventional 
at another. Only a few years ago the news- 
papers declared that short skirts were inde- 
cent and tended to immorality. Today noth- 
ing is said about them. If the publication of 
the details of a life of prostitution is criminal 
the United States Government is itself the 
greatest offender, for it published many illus- 
trated books and pamphlets and even moving 
pictures, illustrated with many salacious de- 
tails, of the house of ill-fame. The main purpose 
of those books and pictures was to disclose 
the dangers of disease, mental incompetency 
and death that lay in wait for those who trav- 
eled the primrose path. 


Perhaps the shortest and best definition of 





obscenity was given by Cockburn, C. J., in 11 
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Cox C. C. 191, when he said that the test of 
obscenity is whether the tendency of the mat- 
ter charged as obscenity is to deprave and 
corrupt those whose minds are open to such 
immoral influences and into whose hands the 
publication may fall. 


An interesting criticism of this case is of- 
fered by the New York Law Journal of July 
22, 1920, where the learned editor says: 


“This difference of opinion among judges 
emphasizes the difficulty of laying down any 
categorical test of indecency or obscenity. 


“In Indiana a bookseller was convicted for 
the sale of ‘Decameron’ of Boccaccio, whereas 
in the New York State courts it has been ap- 
parently decided that it is not obscene litera- 
ture. Which of these views is correct? What 
standard can be fixed? Learned judges differ. 


“Judge Ben B. Lindsey, of the Juvenile 
Court of Denver indorsed the book ‘Madeline,’ 
and wrote an introduction to it. The learned 
justices of the Court of Special Sessions and 
Mr. Justice Dowling of the Appellate Division, 
on the other hand, argue that the book would 
have a necessarily corrupting effect on the 
minds and morals of those who might read 
it. We cannot refrain from mentioning, in 
this connection, the case of the prosecution 
of the notorious eccentric, George Francis 
Train, in the year 1872. He was apprehended 
by the authorities for circulating alleged ob- 
scene literature. It transpired, however, at the 
trial that the ‘obscene’ literature consisted al- 
most entirely of quotations from the Bible (see 
Medico-Legal Journal for December, 1906). 
This is not a solitary instance. In the year 
1895 John B. Wise was prosecuted, found guil- 
ty and fined for sending ‘obscene matter’ 
through the mail. On investigation it was like- 
wise discovered that the ‘obscene matter’ con- 
sisted entirely of Biblical quotations. 


“Of one thing we are sure, and that is that 
whether the book ‘Madeline’ meets the unfor- 
tunately vague and indefinite tests of indecency 
and obscenity which have been pronounced 
by our courts, it surely is an insufferably stupid 
and disgustingly vulgar book. There is no 
more reason for publishing a book of this 
character than there is for painting a picture 
of a cesspool. 


“The moral to be drawn from the case of 
Madeline is perfectly clear: The legislature 
at its next session should immediately amend 
section 1141 of the Penal Law, defining ‘ob- 
scene prints and articles,’ so as to provide a 
more definite and specific test of obscenity and 
indecency. If this cannot be done, it would be 
better to repeal the statute entirely. But that 
this can be done the experience of other juris- 
dictions proves. Furthermore, some provision 
should be made in this section for trial by 
jury, because we would rather have the opin- 
ion of twelve ordinary men of average and 
varying degrees of intelligence and experience 
on the character of a book of this sort than 





the opinion of any body of judges, no matter 
how learned. This question seems peculiarly 
a subject for trial by jury, and, in fact, the 
correct test would seem to be, what is the 
judgment of the aggregate sense of the com- 
munity, as expressed by twelve carefully cho- 
sen jurors? We venture it would have been 
more satisfactory to everyone concerned in 
this proceeding if the issue had been tried out 
before a jury.” 








RHYME AND RHYTHM IN A MAS- 
TER’S REPORT. 


Andrew §. Miller, of Pittsburg, Pa., 
a Master in Chancery, filed in the Court 
of Common Pleas his official report in 
the case of Margaret Smith v. Charles 
Smith—a divorce libel. The fact that 
the report was in verse did not raise any 
objection to it in the Judge’s mind, who 
probably enjoyed the delightful novelty of 
a poem in chancery. The report as filed 
in court, and upon which a decree was 
rendered, is as follows: 
To the Honorable, the Judges of Com- 
mon Pleas Court: 
Your most obedient Master would re- 
spectfully report: 
That having given notice of the time and 
place to meet, 
And having ample proof thereof, he duly. 
took his seat, 
To hear the testimony and decide as he 
saw fit, ; 
Having due regard to evidence and law 
that governs it. 
He took the statements in the case, as 
best he could get at ’em, 
Verbatim, et punctatim and likewise ad 
literatum. 
The testimony in the case as to respond- 
ent’s acts, 
Is herewith filed and indicates the un- 
disputed facts. 
I. 
SCHEDULE. 
(a) The libel was presented in due form 
in open court. 
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A subpoena was awarded, with direc- 
tions to report. 


(b) The honorable high sheriff returned 
this n. e. i. 

He couldn’t find respondent and he gave 
the reason why. 

He searched his last-named settlement, 
the earth and sky above him, 

But failed, within his bailiwick, to find a 
vestige of him. 


(c) An alias subpoena was awarded as per 
dictum ; 

Again the sheriff made return, “Respond- 
ent est delictum:” 

He searched his last known residence, he 
still could not be found, 

So doubtless he was shot, or hanged, or 
maybe he was drowned. 


(d) The sheriff was then told to give con- 
structive information, 

In Pittsburgh Legal Journal and one 
other publication. 


(e) On August tenth, 19, proofs filed of 
sheriff’s proclamation, 

And that respondent had been served by 
legal publication. 


(f) William Coleman, Esquire, represent- 
ing the libellant 

(Dehors the record, we report, his con- 
duct was excellent). 

Stating that due notice had been given 
to respondent, 

That he was still unheard of, and a cow- 
ardly abscondent, 

And showing record proof thereof, he 
duly moved the Court 

To name a Master fitted to hold hearings 
and report. 


(h) The Court with rare acumen and ap- 
preciative mind, 





And with due regard for fitness, prompt- 
ly named the undersigned. 

(i) Libellant then paid thirty bucks to 
the prothonotary 

Which as per recent rule of Court seems 
to be mandatory. 


(j) The Master fixed November tenth to 
sit and hear the case, 

At W. H. Coleman’s office in Frick’s 
Building as the place. 


(k) Mr. Coleman at the hearing the libel- 
lant’s case presented, 

Respondent never showed his face nor 
was he represented. 


(1) The evidence of witnesses concern- 


ing which he writes you 


And which the Master certifies, were 
taken in quo situ. 


II. 
FINDINGS OF FAcr. 
It seems from record evidence and also 
testimony, 
These parties were united in the bonds of 
matrimony. 


1. And that they lived together enchained 
in maritality, 

Enjoying all the biessings of connubial- 
ity. 


2. They were married in McKeesport, the 
city of the blest 

Where the wicked cease not troubling, 
and the weary never rest. 

Where the fires from flaming forges light 
the darkness of the night, 

Like the fabled torch of Hesperus on old 
Olympus’ height. 

This city erstwhile famous for political 
divisions, 
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But now engrossed in rosy, gaseous af- 
fluent visions: 

Where castled dreams, and airy schemes 
for getting rich abound: 

Where the gas is flowing, and the hot air 
blowing, all around. 


3. They resided in Tube City by the roll- 
ing Youghiogheny, 

About three years, according to the wit- 
ness’ testimony. 


4. Respondent proved himself to be so 
low, so base, so blind, 

To all the finer feelings which exalt the 
human mind, 

That severing all the loving ties that 
wedded life enthrone, 

He deserted the libellant and decamped 
for parts unknown. 

ITI. 
ConcLusions or Law. 

Now at the risk of dimming his ephemeral 
eclat 

The Master files his findings and suggests 
to you the law. 


First. The Court has jurisdiction now to 
hear and try the case. 


The proceedings are all regular, sec. le- 
gum on their face. 


Second. The Act of Nineteen Fifteen 
now makes it very plain, 

That libellant’s evidence in esse is ger- 
mane, 

When respondent fails to answer or oth- 
erwise appear, 

After due constructive notice, and the 
proof thereof is clear. 


Third. The proceedings are in proper 
form as by the writs appear 





The libel is sufficient and the testimony 
clear. 


Fourth. Respondent having left his wife 
without due provocation, 


For ten long years, per se, dissolved the 
marital relation. 


IV. 


OPINION. 


A man who leaves his faithful wife and 
the love-light of her eyes 

To meet a problematic life beneath un- 
certain skies: 

Deserts his little prattling child without © 
a thought or care 

As to its future life, its trials, dangers, or 
welfare, 

Is guilty of the grossest wrong and evil 
unsurpassed ; 

And has old J. Iscariot most conspicu- 
ously outclassed, 

His reputation smells as rank wherever 
he may go, : 

As the fragrance of a pole cat when the 
summer sun is low. 

Our tentative opinion duly stated c. a. v., 

And hoping that the learned Court may 
rule the same as we, 

Is, that the said respondent here, and all 
his ilk as well 

Deserves to be committed to a place trans- 
lated—Hades. 

Or if for that no law is found in code or 
statutory, 

To send him to a training school entitled 
Purgatory. 

If we were guilty of a crime not half as 
bad as his’n 


Some cop would tap us with his mace and 
hale us into prison. 

But seriously, the saddest things in life to 
contemplate 

Are broken hearts, deserted homes, and 
hearth stones desolate : 








o 
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Where recreant, faithless husbands desert 
their trusting wives, 

Break up a happy home and bring distress 
into their lives. 

For happy homes are guide boards upon 
the sands of time, 

To lead us from the wilderness of selfish- 
ness and crime. 

Who has not felt how sadly sweet the 
dream of childhood’s home 

Steals o’er the heart and keeps us true, 
however far we roam? 

In human life are days that shine through 
all the years like stars 

Whose subtle fragrance fills the mind like 
scent of sweetest flowers, 

The thoughts of them enchain the brain, 
their memory grips the heart 

Like strains of far-off music, which excels 
the singer’s art. 

So scenes of happy home life which we 
have shared and know 

Will strengthen us for duty as the swift 
years come and go. 

Such scenes as these make stronger men to 
bear the ills of life 

And build a fortress on the Rock to shield 
us from the strife. 

Abundant life consisteth not in things 
that we possess 

Nor marriage vows per se, insure domestic 
happiness. 

But love and mutual helpfulness, these 
make a happy home 


“Consensus, non concubitus, ut facit matri- 
monium.” 


V. 
RECOMMENDATIONS. 
Your Master recommends the Court upon 
the testimony 
Should grant a dissolution from the bonds 
of matrimony. 


And that upon more careful and due de- 
liberation, 





Without undue verbosity, delay, or dubita- 
tion, 

( There lingers in the lawyer’s mind a sense 
of crass delictum 

When Court, though well advised, some- 
times hands out an adverse dictum), 

At once should pass upon the case and en- 
ter a decree 

That libellant, if she so desires shall be at 
liberty 

To marry. (Mindful of the proverb—and 
there is no doubt on’t, 

“As good fat fish swim in the sea, as ever 
did come out on’t.’”’) 

And having entered a decree should sign 
per curiam, 

To free libellant from this cuss who isn’t 
worth a 

The Master further recommends, for rea- 
sons above stated, 

That all the ties and obligations heretofore 
created, 

All rights and duties, perquisites, however 
co-related 

Between libellant and respondent, should 
be abrogated, 

So that libellant may enjoy a Christmas, 
celebrated 

Absolved from vows by which in marriage 
she was obligated : 

That happiness of other days may be now 
re-instated. 

And that the chains of marriage ties be 
cut, and relegated 

To limbo in the voiceless past fo rust for- 
ever there; 

And that for reason supra, Court should 
grant libellant’s prayer. 

Respectfully submitted, 
ANDREW S. MILLER, 
Master 


March 11, 1920. Decree granted and re- 
spondent to pay costs. 

(From the record.) 

By the Court. 
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LIABILITY OF OWNER OR EM- 
PLOYER FOR THE ACTS OF IN- 
DEPENDENT CONTRACTORS— 
DISTINCTION IN THE LAW OF 
RESPONDEAT SUPERIOR. 





Preliminary.—In an appeal from King’s 
Bench Division to the English Court of 
Appeals, the three judges, in separate opin- 
ions, go into a very elaborate discussion of 
a judgment in favor of plaintiff against a 
defendant which sent its servant to the 
Ministry of Munitions to aid in discharg- 
ing steel billets from a vessel into railway 
wagons in a dock shed. When loaded the 
wagons were taken away by other means 
and power, with which the servant had no 
duty or concern. It was a part of his duty 
to see to the wagons being properly placed 
and it was in the movement of them that 
plaintiff was crushed.* 

The judgment in favor of plaintiff was 
affirmed. 

It is only in the opinion rendered by 
Lord Sterndale, M. R., that a square ruling 
on principle appears to have been made, 
Younger, L. J., and Lush, J., seemingly re- 
lying on the discretion of the trial judge on 
a close question of law and fact, though 
the latter judge approaches a ruling on 
principle more closely than does Younger, 
ae J. 

It seems to the writer that Younger, L. 
J., after discussing several cases intimates 
that where “Work to be done by the serv- 
ant is merely part, a necessary integral part, 
of a large operation every other section of 
which is admittedly under the complete 
control of a particular employer,” then the 
principle that the servant of another be- 
comes pro hac vice the servant of the par- 
ticular employer applies. 

Reconciling English Rulings——All prior 
rulings of the many cited in this case seem 
to us as they seemed to Lord Sterndale, M. 
R., “very difficult to reconcile,” and he felt 


(1) Poulson v. John Jarvis & Co., Ltd., 122 
Law Times 471. 





himself forced “to make a choice” between 
them and I resort to such American cases 
as I may find on this interesting subject? 

General Theory of Master and Servant.— 
There are many things that inhere in a con- 
tract of employment. First, it is the mas- 
ter’s duty to provide a servant with a safe 
place to work; secondly, with safe tools to 
work with ; thirdly, he must be placed where 
he can obey the directions of the master, and, 
fourthly, he must be subject to the mas- 
ter’s exclusive control. If the master fails 
in the first two of these things there is li- 
ability for injury, unless there is obvious 
danger, so as to give rise to another prin- 
ciple in assumption of risk or contributory 
negligence. If he cannot obey a master’s 
directions, there is, pro tanto, a release 
from the contract of employment—a cessa- 
tion of the relation of master and servant. 

What Employment Reasonably Contem- 
plates Cessation of this Relation —In the 
Poulson case, supra, it is said by Younger, 
L,. J., that: “It is more easy to reach a 
conclusion that the servant has become pro 
hac vice the servant of the particular em- 
ployer, if no engine or animal belonging to 
the general employer has to be used by him 
in his work. If it be stipulated that the 
servant take an engine with him, it is not 
to be presumed that the particular em- 
ployer could direct that engine to be worked 
by any other hand than his.” 


This phase of the law is illustrated in 
many cases of the hiring of vehi-les for 
the carriage of passengers or others from 
one point to another, but this sort of hir- 
ing seems not to present any particular dif- 
ficulty. The driver of the vehicle is as 
much in his working place as were he in an 
ambulatory house or a moving ship, a stage- 
coach or an aeroplane. The ship, the coach, 
or the aeroplane and all the servants of 
its owner engaged in its propulsion are the 
instrumentalities of a business; the ambu- 
latory house might be in a job a contractor 
agrees to perform. Now would the gen- 


~ 


2) See 90, Cent. L. J., 405. 
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eral contractor’s job be differentiated, in so 
far as his liability to third persons is con- 
cerned, for misfeasance or nonfeasance by 
a servant working injury to a third per- 
son, by the fact that the job has been par- 
celled out to independent contractors? It 
seems to me that in cases where, it is claimed 
that a general contractor is liable to a 
third person for negligence of the servants 
of an independent subcontractor, is to be 
found the solution of the above inquiry. If 
such cases reveal a distinction between the 
subcontractor’s servants working with ma- 
_ chinery or tools he supplies and merely 
working with the general contractor’s ap- 
pliances, I will note them. 


Independent Contractors Using Their 
Own Machinery.—In a very elaborate note 
in 65 L. R. A., from page 445 to 508, in- 
clusive, in which all phases in facts as to in- 
dependent contractors are treated in cita- 
tions to two cases,?a I find that the test 
whether or not there is responsibility over 
as against an owner or other person en- 
gaging a contractor is, whether the work to 
be done is to be judged by the results at- 
tained, or whether in doing the work the 
latter uses his own instrumentalities or 
those furnished by his principal. Thus it 
has been ruled that the owner of a team 
with his drivers has the status of an in- 
dependent contractor, when he hauls goods 
at an agreed price per week, if he has them 
in his exclusive control, details of the route 
and the speed to be made being left to 
him.* And a company having a contract 
with a city for a definite sum to purchase 
and set off fireworks, as an entire contract, 
is in erecting a scaffold for the necessary 
display an independent contractor.* Where 
a stevedore agrees, according to the usual 


(2a) City of Richmond v. Sittering, 101 Va. 
354, 43 S. E. 562, 65 L. R. A. 445; Central Coal 
Iron Co. v. Gider, 115 Ky. 745, 70 S. W. 1058, 65 
L. R. A. 455. 

(3) Wadsworth Howland Co. v. Foster, 50 Ill. 
App. 513; affirmed 168 Ill. 514, 48 N. E. 163. 

(4) Heidenwag v. Philadelphia, 168 Pa. 72, 31 
Atl. 1063. 

(5) Rankin v. Merchants & M. Transp. Co., 
73 Ga. 230, 54 Am. Rep. 874. 








practice, to load and unload a ship for a 
gross sum, using his own men and appli- 
ances, the men working under his control 
and direction not being subject to the ves- 
sel’s direction, he is an independent con- 
tractor.” 


This principle is not even affected, by 
reservations limiting the power of control 
by the contractor, where this does not de- 
prive the latter of the right to do the work 
according to his own initiative in bringing 
about a desired result. Of course, this 
principle does not apply to a case of one 
being employed to perform a positive duty, 
as, for instance, a city delegating to a con- 
tractor work the law enjoins on it to do.” 


And so where work contracted for is 
such that injury naturally may flow there- 
from.S A very instructive case on the 
theory of attempting to shunt responsibility 
is shown in a late New York case,’ where 
the owner of a building let to different ten- 
ants sought to avoid liability by showing 
that an unsafe elevator arose from faulty 
work by an independent contractor. The 
Court said: “The contract between the 
appellant and the National Steam & Oper- 
ating Company did not relieve the former 
from the duty imposed upon him by the 
covenant of the lease between him and the 
plaintiff’s employers. It was a duty which 
he could not delegate to another so as to 
relieve himself from the consequences of its 
non-performance.” 


Where Work is Parcelled Out to Differ- 
ent Contractors—In a case where a brick 
livery barn was to be erected the owner 
made contracts as to various parts of the 
work, there being bricklayers and carpen- 


(6) Uppington v. New York, 165 N. Y. 222, 59 
N. E. 91, 538 L. R. A. 550. 

(7) Bennett v. Mt. Vernon, 124 Iowa 537. 100 
N. A. 349; Bragg v. Rutland, 70 Vt. 606, 41 Atl. 
578. 

(8) Briggs v. Klosse, 5 Ind. App. 129, 31 N. 
E. 208, 51 Am. St. Rep. 238; Lacaster v. Connec- 
ticut M. L. Ins. Co., 92 Mo. 460, 5 S. A. 23, 1 Am. 
St. Rep. 739. 

(9) Sciolaro v. Asch, 198 N. 
263, 32 L. R. A. (N. S.) 945. 
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ters working on the same job. One of 
the employes of a bricklayer was injured 
by a fall of a floor put there by the car- 
penter..° The Court said: “The brick- 
layer and the carpenter were exercising an 
independent employment; that each con- 
tracted to do a certain portion of the work 
according to his own methods, and with- 
out being subject to the control of his em- 
ployer, except as to the results of the 
work. It is true that each contract pro- 
vides that the work was to be done under 
the direction of the defendants and their 
architects, and to their entire satisfaction, 
approval and acceptance, but it is mani- 
fest that this direction, approval and ac- 
ceptance had reference to the time with- 
in which it was to be performed. De- 
fendants had no control over the men,” 
etc. 


It is to be said of this reasoning that 
while it might well be suited to a case 
where an employe of one of the contractors 
is working on the job—his employment 
making him open to accept conditions as 
they were—but could it apply to a 
stranger, a casual visitor, who was injured 
by reason of conditions brought about by 
both carpenter and bricklayer working 
there at the same time? If confusion in 
things created danger for a third person, 
ought not the owner be liable for the dan- 
ger thus brought about? 

A case in Pennsylvania™ shows an owner 
of premises contracted with one to dig a 
cellar, he furnishing ,his own horses and 
carts, with another to do the masonty, the 
owner supplying stone, lime, etc., and with 
a third to put up the superstructure, While 
the excavation and the mason work were 
progressing, a stranger fell into the cel- 
lar. In an action against the owner he 
claimed the contractors, and not he, were 
liable. It was held that these contracts 
did not shift responsibility from the owner. 


(10) Humpton v. Unterkircher & Sons, 97 
Towa 509, 66 N. W. 776. 

(11) Homan v. Stanley, 66 Pa: 464, 5 Am. Rep. 
389. 





It was not said that no contract could shift 
it. 

A case from Minnesota’? shows that 
when there is a duty implied by law to a 
stranger, then no contract, whereby in ordi- 
nary circumstances the contract would re- 
lieve one owning the duty, can displace this 
duty. Thus a shopkeeper inviting people to 
trade at his store engages that it is in a 
reasonably safe condition and if an inde- 
pendent contractor performing work there 
renders it an unsafe place for a customer 
to visit and injury results to him. the shon- 
keeper is liable. The Court said: “The 
test by which to determine whether the per- 
son who negligently causes injury to an- 
other was acting as an agent or employe 
of the person sought to be charged, or as an 
independent contractor, is, did the person 
sought to be charged have the right to con- 
trol the wrongdoer in the manner of doing 
the act resulting in such injury? If he 
had such right, either as to the time, place 
or manner of doing the act, he cannot ab- 
solve himself from liability for the negli- 
gence of the wrongdoer on the ground of 
independent relation, even though such 
wrongdoer was a competent and fit per- 
son to do the work and was acting under _ 
a contract to do the specific act and not as 
an ordinary employe.” I would add to this 
that, whether as between himself and the 
independent contractor he had reserved the 
specific power to control his servants or not, 
he undertakes, when he invites another into 
a place where the acts of the contractor 
may result in injury to him, he is estopped 
from denying liability, and even though 
the contractor also may be liable to the in- 
jured party. Cases are many holding that 
it is obligatory on one to show employ- 
ment of competent contractors. But none 
is competent for the taking away of a 
positive duty. 

Conclusion.—It seems to me that when 
an owner or employer makes any contract 


(12) 
W. 492. 


Corrigan v. Elsinger, 81 Minn. 42, 83 N. 
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with another and the former stands to one 
who comes into the presence of dangerous 
conditions that arise out of the contract, 
then a further question emerges, namely, 
is there merely a general duty owing to 
one coming within the influence of such 


conditions or not? If the owner or em- 
ployer owes any particular duty to such 
person, he is not excused from liability. 
If one is attracted to the conditions by em- 
ployment for his own benefit, the owner or 
employer is not liable to him. 
N. C. COLvrer. 
St. Louis, Mo. 








STATUTE OF FRAUDS—SUFFICIENT 
MEMORANDUM. 





PEARLBERG v. LEVISOHN. 





182 N. Y. S. 615 





The printed name of the seller on his order 
blanks, if adopted by him as his signature, is 
sufficient signing of the memorandum to com- 
piy with the statute of frauds. 





CROPSEY, J. The principal question upon 
this appeal is whether the memorandum of sale 
complies with the statute of frauds. The plain- 
tiff claims that defendants cannot raise this 
point, because they failed to plead the statute. 
It is a general rule that the statute must be 
pleaded. Crane v. Powell, 139 N. Y. 379, 34 N. 
E. 911. But this is true only when the com- 
plaint shows that the contract sued upon is in- 
valid under the statute, or when the complaint 
does not show whether the contract is valid or 
invalid. Where the compiaint pleads a contract 
that would be valid under the statute, the plain- 
tiff cannot succeed if the memorandum does not 
conform to the statute, although the defendant 
has not pleaded it. Williamsburg City Fire 
Ins. Co. v. Lichtenstein, 181 App. Div. 681, 685, 
169 N. Y. Supp. 146. The complaint in the case 
at bar alleges a “written agreement.” 


Nor is the other contention of the plaintiff 
sound, namely, that the statute does not apply 
because the goods were to be manufactured. 
The statute expressly covers such goods, unless 
they “are to be manufactured by the seller 
especially for the buyer, and are not suitable 


for sale to others in the ordinary course of the 
seller’s business.” Personal Property Law 
(Consol. Laws, c. 41) § 85, subd. 2. These suits 
were standard articles, sold generally in the 
trade, and hence the statute is applicable. 

The defendants are manufacturers of cloth- 
ing, and from them the plaintiff ordered some 
goods. The memorandum is made on a printed 
form taken from the order book of the defend- 
ants. At the head of it is the name of defend- 
ants’ firm, with the statement that they are 
manufacturers of clothing. The printed part 
of the form contains a place for the date, order 
number, name of purchaser, directions for time 
and method of shipment, terms, etc., and below 
are columns showing the lot, style, and quan- 
tity of the different sized garments ordered, 
with the prices. This order has written on it 
the date, the name of the plaintiff, who was the 
purchaser, and a detailed description of the 
lot, style, and quantity, giving the different 
sizes and the different prices. Ail this writing 
was made by one of the defendants, and the 
paper was then given to the plaintiff; the de- 
fendants keeping a carbon copy of it for their 
use. 

It is manifest that this is a memorandum of 
an agreement to sell to the plaintiff the goods 
specified at the prices named. All the necessary 
terms of a contract and all the terms of the 
agreement actually made appear on the face of 
the memorandum. It does not state the terms 
or the time of delivery, but there was no agree- 
ment as to either, and there need be none to 
make a valid agreement. The plaintiff was per- 
mitted to testify, over objection, that at the 
time he gave the order the defendants said the 
goods would be delivered in two or three 
weeks. But this was not a part of the agrée- 
ment. The order is dated May 24, 1919, and 
the plaintiff told the defendants he wanted the 
goods for his fall trade, he being in the retail 
clothing business, so he,had no need of them in 
two or three weeks; and the plaintiff did not 
attempt to hold the defendants to a delivery 
within that period. When the goods were not 
received, he visited the defendants several 
times, and finally, after two months had 
elapsed, the defendants told him the goods had 
been sold to others. Thereafter this action was 
brought. It is admitted that the prices of the 
suits went up after the order was placed, 
though there is a dispute as to the amount of 
the advance. 

The memorandum does not contain any sig- 
nature of the defendants, either in ink or pen- 
cil; but the printed firm name appears at the 





top of it, and it is contended by defendants 
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that this is not a signing within the meaning 
of the statute. The statute does not specify any 
particular form of signing. It merely requires 
that the party to be charged shall have signed 
the memorandum. It has been held that a cross 
mark is a good signature (Zacharie v. Frank- 
lin, 12 Pet. 151, 161-162, 9 L. Ed. 1035); also 
initials (Barry v. Coombe, 1 Pet. 640, 7 L. Ed. 
295; Salmon Falls Mfg. Co. v. Goddard, 14 How. 
446, 14 L. Ed. 493); even numerals, when used 
with the intention of constituting a signature 
(Brown y. Butchers’ & Drovers’ Bank, 6 Hill, 
443, 41 Am. Dec. 755); and a typewritten name 
or imprint made by a rubber stamp has the 
same effect (Landeker v. Co-operative Bldg. 
Bank, 71 Misc. Rep. 517, 130 N. Y. Supp. 780: 
Degginger v. Martin, 48 Wash. 1, 4, 92 Pac. 
674); and this is equally true, though the type- 
writing or stamp impression be made by an- 
other, if the person to be charged has directed 
it (Deep River National Bank’s Appeal, 73 
Conn. 341, 346, 47 Atl. 675). 

These and similar cases establish the rule 
that any name or symbol used by a party with 
the intention of constituting it his signature, or 
which is adopted by the party as his signature, 
is sufficient; and from this it necessarily fol- 
lows that the party’s name printed on the 
memorandum fully satisfies the statute, if it is 
shown to have been adopted by him as his sig- 
nature. This has been the law in England for 
more than a century, and has been followed 
quite generally in this country. Saunderson v. 
Jackson. 3 Esp. 180; Schneider v. Norris, 2 M. 
& S. 286; Evans v. Hoare, 1 Q. B. 593, 596; 
Hucklesby v. Hook,'82 L. T. N. S. 117; Cohen 
v. Wolgel, 107 Misc. Rep. 505, 176 N. Y. Supp. 
764; Drury v Young, 58 Md. 546, 553, 554, 42 
Am. Rep. 343. See other cases in note, 37 L. 
R. A. (N. S.) 352. It has even been held that 
the name of a party printed on the loose cover 
of his order book is sufficient. Jones Brothers 
v. Joyner, 82 L. T. N. S. 768. There is nothing 
in conflict with this holding in James v. Pat- 
ten, 6 N. Y. 9, 55 Am. Dec. 376, and similar 
cases, for they only decide that under a statute 
requiring the memorandum to be “subscribed” 
there had to be a manual signing of it at the 
end. But even these cases, so far as they say 
there must be a signature made by hand, have 
been seriously questioned. Landeker v. Co- 
operative Bldg. Bank, 71 Misc. Rep. 517, 130 N. 
Y. Supp. 780. 

The judgment should be affirmed, with costs. 

CLARK and KELBY, JJ., concur. 


Note—Printing Name on Bill or Letterheads as 
Signature Satisfying Statute of Frauds—IiIn Lee 





v. Vaughan Feed Store, 101 Ark. 68, 141 S. W. 
496, 37 L. R. A. (N. S.) 352, it is said that: “A 
name merely printed in an instrument where, ac- 
cording to its purport, the name should be men- 
tioned in the recitals, is not a signature within 
the meaning of the statute of frauds, * * * There 
must be a writing, stamping or printing of the 
name by the party to be charged, in person or 
through a duly authorized agent, with the inten- 
tion of authenticating and finally adopting the 
writing as his own.” 


But this seems different where a rubber stamp 
is put upon a writing by or by authority of one 
intending to be bound. Thus in Deep River Nat. 
Bank’s Appeal, 73 Conn. 341, 47 Atl. 675, it was 
so ruled that where a letter was directed to a ste- 
nographer who used such a stamp furnished by 
the dictater of the letter. 


And it has been ruled that where a contract 
was underwritten on a printed letterhead, this 
was held a sufficient memorandum. Drury v. 
Young, 58 Md. 546, 42 Am. Rep. 343. 


Where a broker’s contract was under a firm’s 
name under which a broker did business, the 
firm name in print followed by the broker’s writ- 
ten initial, was also held sufficient as a memo- 
randum. Degginger v. Martin, 49 Wash. 1, 92 
Pac. 674. In this case the initials were of the 
broker and he showed a direction by the firm 
“to sell quick, take the money and close the deal.” 
This was construed to give him authority to au- 
thenticate the contract in this way. 


And it has been held that entering memoran- 
dum of sale in an order book whereon was print- 
ed a seller’s name and the signing of vendee’s 
name was sufficient, the lower court being re- 
versed. Jones Bros. y. Joyner, 82 L. T. (N. S.) 
768. 


In Dee Ins. Co. vy. Penna. F. Ins. Co., 126 Ga. 
380, 55 S. E. 330, 7 A. & E. Ann. Cas, 1134, there 
was held a sufficient signing where a policy com- 
menced with the name of an insurance company 
and its general agent where the policy was de- 
livered as a written contract and accepted and 
premiums paid thereon, this being under the rule 
of adoption as set out in Browne Statute of 
Frauds, § 356. 


But where a printed signature of an agent was 
patently intended only for authenticating certain 
printed instructions, there was no sufficient sig- 
nature. Ferguson y. Trovaten, 94 Minn. 209, 102 
N. W. 373. 


And so where a writing purporting to be a 
contract between two corporations, typewriting 
a name at the end which was to be but was not 
followed by the filling of a space by signature 
of an officer, was not a sufficient writing, because 
patently incomplete. Richmond S. S. S. & I. Co. 
v. Chesterfield C. Co., 160 Fed. 832, 87 C. C. A. 
636. 


So it would appear that the first case named 
above is opposed by the ordinafy rule, but this 
is subject to a limitation when the printing is not 
used evidently to identify the actual signing as a 
memorandum. 

c. 
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ITEMS OF PROFESSIONAL 
INTEREST. 


RECENT DECISIONS BY THE NEW YORK 
COUNTY LAWYERS ASSOCIATION COM- 
MITTEE ON PROFESSIONAL ETHICS. 


QUESTION No. 187. 

Divorce; Relation to Court—Stipulation that 
name and address of corespundent shali not 
be disclosed; Course indicated; Stipulation that 
the stipulation shall not be disclosed; Disap- 
proved.—iIn a pending divorce action, unaffected 
by any color or question of collusion, but in 
which the parties intend to stipulate as to the 
provisions for alimony, counsel fee, etc. 


(1) May they with propriety stipulate that 
the name and address of the corespondent shall 
not be mentioned in the pleadings, at the trial 
or otherwise in the action; 


(2) May the stipulation with propriety con- 
tain a provision that the stipulation itself shall 
not be used or mentioned in the action? 


ANSWER No. 187. 


In the absence of some law or rule of which 
we are not advised requiring the name of the 
corespondent if known to be stated in a com- 
plaint, it is the opinion of the Committee that 
the parties to a divorce action may properly 
stipulate that wnless the Court shall require the 
disclosure, the name and address of a core- 
spondent shall not be mentioned in the plead- 
ings, at the trial or otherwise, but they may 
not with propriety stipulate that the stipula- 
tion itself shall not be used or mentioned in 
the action. It is also the opinion of a majority 
of the Committee that in view of the duties 
imposed upon the court in an action of this 
sort any such stipulation between the parties 
should be disclosed to the court. 


In formulating the foregoing answer the 
Committee has not overlooked Section 1757 of 
the New York Code of Civil Procedure relating 
to the right of the corespondent to defend if 
named in the pleadings. 


QUESTION No. 188. 

Divorce; Venue; Relation to Court—Insti- 
tuting action in County in which neither party 
resides, in order to avoid undestred notoriety 
or publicity; Not necessarily improper.—Sec- 
tion 417 of the New York Code of Civil Pro- 
cedure provides that the summons in an action 





brought in the Supreme Court must contain the 
name of the County in which the plaintiff de- 
sires the trial. 


Sections 982, 983 and 984 provide for the 
place of trial of certain designated actiens, and 
under such provisions an action for divorce 
must be tried in the county in which one of 
the parties (if a resident) resided at the com- 
mencement of the suit, and Section 985 provides 
that if the county designated in the complaint 
as the place of trial is not the proper county 
the action may notwithstanding be tried there- 
in, unless the place of trial is changed to the 
proper county upon the demand of the defend- 
ant followed by the consent of the plaintiff, or 
the order of the court. 


It appears that in consequence of the provi- 
sions of Section 985 a practice has grown up 
of designating Westchester County as the place 
of trial in divorce actions, though the parties 
reside in New York County, and, in the ab- 
sence of the demand of the defendant, proceed- 
ing to trial in Westchester County, probably 
to avoid undesirable publicity and notoriety in- 
cident to the filing of the papers and the con- 
duct of the trial in New York County, where 
they are more likeiy to receive public atten- 
tion through reference to them in the metro- 
politan dailies. The resort to Westchester 
County is (it is contended) justified as a mat- 
ter of legal right, in the absence of demand 
from the defendant, as provided in the statute, 
and as desirable from the standpoint of the 
plaintiff for the purpose of avoiding unnec- 
essary publicity and notoriety. 


It is reported that the practice has recently 
been unfavorably commented upon by a Judge 
sitting in Westchester County in a case brought 
before him. In order that counsel and parties 
may be advised of the propriety or impropriety 
of this practice, assuming that it is within the 
legal rights of the plaintiff py reason of the 
provisions of Section 985 of the Code of Civil 
Procedure, will your Committee express an 
cpinion on the subject? 


ANSWER No. 188. 


The Committee does not feel that it is re- 
quired to determine the public policy indicated 
by the legislation cited in the question, as it 
does not. assume to construe statutes. In the 
absence of some further declaration of such 
pelicy, either legislative or judicial, it is not 
aware of any professional impropriety in the 
course suggested. 
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PROGRAM FOR THE MEETING OF THE 
WISCONSIN BAR ASSOCIATION. 





The annual meeting of the Wisconsin Bar 
Association will be held in Milwaukee, Sep- 
tember 28, 29 and 30, 1920. 

The annual address will be given by the 
president, Hon. P. H. Martin, of Green Bay. 

The principal speakers will be Hon. Albert 
J. Beveridge and Hon. Paul S. Reinsch. 

There will be discussions as follows: Address 
and recommendations of former president, B. R. 
Goggins, of Grand Rapids, led by Mr. Howard 
L. Smith, of the University of Wisconsin Law 
School; Practice of Law by Trust Companies, 
led by Mr. Christian Doerfler, of Milwaukee; 
Retirement of Judges, led by Mr. W. A. Hayes; 
Reminiscences of the late Chief Justice Wins- 
low. 

The annual banquet will be held on the eve- 
ning of September 30th. 








CORRESPONDENCE. 


WHO MAY ATTACK A PATENT TO PUBLIC 
LAND? 


Editor, Central Law Journal: 

That a Court of Equity has the right, in a 
suit entered by the United States or a State 
seeking to annul a patent of land on account 
of mistake or fraud in the issuing of the 
patent, to pass upon the validity of the pat- 
ent, and if mistake or fraud in the granting 
of the patent be shown, to order it annulled 
does not seem to be open to argument. How- 
ever, has a Court of Equity the right at the 
suit of an individual, to annul a patent issued 
by the State or National Government? Or, in 
other words, can an individual challenge the 
title a State or the United States has to lands 
by the indirect action of a suit against an in- 
dividual who holds a patent to the land issued 
by the United States? 

My researches have not brought to light 
any authority where this point has been di- 
rectly and positively decided, but there is a 
dictum of Marshall, C. J. (Hoofnagle v. An- 
derson, 7 Wheat. 211, 5 Law Ed. 437) that 
suggests the query I am making. In the case 
cited the plaintiff made his claim upon a pat- 
ent issued May 28, 1806, and the defendant 
patent was issued eighteen months prior, and 
the Court dismissed the bill of complainant 





on the ground that the respondent had a prior 
title. Marshall, C. J., in delivering opinion of 
the Court inter alia said: 


“The title of the respondent to the particu- 
lar tract included in his patent was complete 
before that of the appellant commenced. It 
is not doubted that a patent appropriates land. 
Any defect in the preliminaries which are re- 
quired by law are cured by patent. It is a 


, title from its date, and has always been held 


conclusive against all those whose rights did 
not commence previous to its emanation. 
Courts of Equity have considered an entry 
as the commencement of title, and have sus- 
tained a valid entry against a patent founded 
on a prior defective entry, if issued after such 
valid entry was made. But they have gone 
no farther. They have never sustained an en- 
try made after the date of the patent. They 
have always rejected such claims. The rea- 
son is obvious. A patent appropriates the land 
it covers, and that land being no longer va- 
cant, is no longer subject to location. IF THE 
PATENT Has BEEN ISSUED IRREGULARLY, ‘THE 
GOVERNMENT MAy PROVIDE MEANS FOR REPERAL- 
Ing It, But No INpiIvipvuAL Has A RIGHT TO 
ANNUL IT, TO CONSIDER THE LAND AS STILL Va- 
CANT AND APPROPRIATE it TO HIMSELF.” 

Has a Court of Equity, acting for an indi- 
vidual, the right to do that which the indi- 
vidual must not do? To treat the patent issued 
by the Government as a nullity and then pro- 
ceed to allot it to another? The issuing of a 
patent to land by the Government is an act 
of sovereignty, and whoever challenges that 
act challenges its sovereignty. If the sovereign 
has made a -mistake and issued a patent to 
land to which it had no title, or, if the pat- 
ent has been obtained from the sovereign by 
means of fraud on the part of the patentee, 
the sovereign has the right to recall this pat- 
ent, or “provide means for its repeal,” but 
an individual must not assail it. If a party 
holding a patent to land claims that the prior 
patent issued to an adverse claimant was is- 
sued by fraud or mistake, and that his own 
patent should have priority, the Land Office 
may inquire into the matter, and if need be 
file a bill in equity to annul the patent wrong- 
fully issued or require its holder to surrender 
it. In so doing the State yields none of its 
sovereignty and rights a wrong that has been 
done. 

A case having the same state of facts as the 
case above cited is that of Nelson v. Sims, 23 
Miss. 383 (57 Am, Dec. 144) and like the 
Hoofnagle case the Court held that Sims had 
the prior title and refused to interfere with 
it. In the opinion of the Court Smith, C. J., 
said: 


“In our view of the subject, the application 
made to the register for the purchase of these 
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lands, and the payment of the money to the 
receiver upon filing with him certificates of 
application, were in full performance of all 
acts necessary to the completion of the sale, 
or entry. on the part of Sims. His duties ter- 
minated with the payment of the price of the 
land to the receiver. He was not responsible 
for what afterwards was to be done by the 
vendor; his rights, therefore, so far as the 
United States were concerned, could not be im- 
paired by the ignorance, negligence or want of 
fidelity on part of the Government or its of- 
ficers.” 

The report of this case is very meager; it 
shows that Sims filed a bill in equity “to prove 
his title” to the land in controversy, he hav- 
ing a patent to the lands from the United 
States dated Dec. 19, 1833, and the respond- 
ent a patent from the United States dated 
July 19, 1834, and the Chancery Court held 
that Sims had the prior title, which the Su- 
preme Court affirmed. In this case the Court 
considered only the priority of Sims’ appli- 
cation, yet the language used by the Chief 
Justice may be aptly quoted to sustain the 
position that an individual will not be per- 
mitted, directly or indirectly, to assail a pat- 
ent to land that the Government has issued, 
but that a suit challenging the legality of the 
patent must emanate from the Government it- 


self. 
Yours truly, 


Cuas. E. CHIDsFY. 
Pascagoula, Miss. 


[We call our correspondent’s attention to the 
authorities cited in 32 Cyc. p. 105, to the fol- 
lowing proposition: “A patent conveying land 
which was a part of the public domain cannot 
be attacked or impeached by a person having 
no interest in the land, but is subject to im- 
peachment only by the United States, or its 
grantee, or a person who has succeeded to its 
rights or by a person who has been defrauded 
or deprived of his rights by the issuance of a 
patent to another.” There are a few cases, 
however, where, if the fraud alleged is only a 
fraud upon the government, it is held that only 
the government can attack the patent for such 
fraud. Myendorf v. Frohner, 3 Mont. 282; Scott 
v. Lockey Inv. Co., 60 Fed. 34. But where an in- 
dividual attacks a patent, he must be in some 
privity with the United States Government. 
Thus a preemptor can attack a patent to a rail- 











road company. Foss v. Hinkell, 78 Cal. 158, 20 
Pac. 393.—Ed.] 
BOOKS RECEIVED. 
Federal Statutes Annotated. Supplement, 


1919. Containing all the Laws of a Permanent 
and General Nature Enacted by. the Sixty- 
fifth and Sixty-sixth Congress between July 
18, 1918, and January 1, 1920; with supple- 
mental notes continuing the association in the 
prior volumes. Edward Thompson Company, 
Northport, L. I., New York. 1920. Review will 
follow. J 








HUMOR OF THE LAW. 


“Don’t you wish you were a small boy coast- 
ing down hill on a sled?” 

“Sometimes,” admitted Mr. Chuggins. “A 
sled can skid without it making so much dif- 
ference.”—Washington Star. 





“What do you mean by going around tell- 
ing people that I am swell-headed and stuck 
up?” asked the Big Man. 

“I didn’t say anything of the kind,’ replied 
the Little Man. “J merely remarked that you 
were orgulous to an extreme degree.” 

“Oh, well, that’s different,” said the Big 
Man.—Cincinnati Enquirer. 





When burglars burrow into banks, 
Remove restraining locks, 

And make away with wads and hanks 
Of bills and bonds and stocks; 

Are all the city’s leading crooks 
Brought in before the chief, 

Who, scowling sternly, at them looks 
And indicates the thief? 

Not so! He gives a sharp command, 
His ouija board is brought, 

He takes it in his practiced hand 
And lo! the crook is caught. 


When alienists are asked if thugs 
Who’ve done some dreadful crime, 

Were dopes or nuts or bats or bugs 
Or crackpots at the time; 

Do they produce enormous tomes 
By scientific gents, 

Which show that certain forms of domes 
Cannot contain good sense? 

Not now they don’t. They motion toward 
The table, where they’ve laid 

The psychopathic ouija board, 
And answer by its aid. 


When twelve good jurymen and true, 
Their verdict to debate, 

Remove themselves from public view, 
Do they talk long and late? 

Do they talk of movies, evidence, 
And seek to find a plot? 

If they are men of common sense, 
They certainly do not. 

With many a curious twist and jerk 
Their flying fingers race; 

They set the ouija board at work 
And they decide the case! 
J. J. Montague in St. Louis Post-Dispatch. 
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Weekly Digest of Important Opini of the 
State Courts of Last Resort and of the Federal 
Courts. 

Copy of Opinion in any case referred to in this digest 
may be procured by sending 25 cents to us or to the West 

Pub. Co., St. Paul, Minn. 
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1. Accord and Satisfaction—Bar to Action.— 

An unexpected accord is not a bar to an ac- 
ticn on the original undertaking.—Sargent v. 
Donahue, Vt., 110 Atl. 442. 

2. Attachment—Foreign Judgment.— a Judg- 
ment in another state is a “contract of record” 
not providing that payment shall be made in 
this state, so that when sued upon here no 
attachment is authorized under Code Civ. Proc. 
§ 537.—Erickson y. Erickson, Cal., 190 Pac. 464. 


3. Assignments—Unearned Wages.—At com- 
mon law, wages to be earned under a contract 
of service not yet made were not assignable.— 
Gilman v. Raymond, Mass., 127 N. E. 794. 


4. Bankruptey—Discharge—Where a _ bank- 
rupt’s transfer of a business to his wife was 
not intended as a real transfer, he could have 
recovered it from her, and should have set forth 
his interest therein in his schedules, and his 
failure to do so amounted to the making of a 
false oath, necessitating the denial of a dis- 
charge.—In re Schroeder, U. S. D. C. 264 Fed. 
862. 

5. Estoppel.—Iin an action against an agent 
for conversion for the unauthorized investment 
of funds of plaintiff in certain notes, the prov- 
ing of such notes in bankruptcy against the 
estate of the maker and the receiving of a 
dividend thereon by plaintiff held not to estop 
her from proceedings with the action, especially 
where such proof was made pursuant to an 
order of the court in the cause, providing that 











it should be without prejudice to plaintiff.— 
Parkerson v. Borst, U. S. C. C. A. 264 Fed. 761. 


6. Provable Debt.—Where a buyer sent a 
check to the seller, and also paid a draft drawn 
on him by the seller, and the seller then gave 
its check for the overpayment, which was pro- 
tested, the buyer’s claim constituted a cause of 
action on contract, and provable in bankruptcy. 
—Stewart Petroleum Co. vy. Boardman, U. S. C. 
C. A., 264 Fed. 826. 





2. Provable Debt.—Where the vendor, upon 
the purchaser’s conveyance of land to a third 
person, who assumed the purchaser's liability 
to the vendor, required third person to execute 
a note in lieu of purchaser's note, claimed to 
have been lost, as a condition to egecution of 
deed of release, and thereafter transferred the 
note claimed to have been lost to an innocent 
purchaser, the third person’s claim against the 
vendor was a provable debt under the Bank- 
ruptey Act, not being a contingent claim, and 
the liability not having accrued by reason of 
fraud, and therefore was released by the bank- 
rupt’s discharge.—Lilly v. Barron, Ark., 222 S. 
W. 712. 

8. Special Judgment.—In an action against 
three obligors on a common-law bond, where 
judgment was rendered for plaintiff, the su- 
perior court could enter a special judgment 
against one of the defendants who had been 
discharged in bankruptcy, with a perpetual stay 
of execution against her.—Wilcox v. Hersch, R. 
I., 110 Atl. 409. 


9. Bills and Notes — Negotiability.— A note 
which provided that if it shall have become 
due “the time of payment may be extended 
from time to time by any one or more of us 
without even the knowledge or consent of the 
other or others of us,” and was duly indorsed, 
is not a negotiable instrument, for the time of 
payment is uncertain—Wayne County Natl. Bk. 
v. Cook, Ind., 127 N. E. 773. 

10. Presentation and Demand. — A nego- 
tiable note, payable on demand, should be pre- 
sented at the place of payment within a rea- 
sonable time, and notice of its dishonor given 
to the indorser, personally or by letter, stamped 
and mailed to him at his last-known address, in 
order to bind him.—Davis Nat. Bank of Pied- 
mont v. Kight, W. Va., 103 S. E. 482. 


® 11. Breach of Marriage Promise—Damages. 
—In an action for breach of marriage promise, 
the jury, in assessing damages, are warranted 
in considering the financial condition of the 
defendant, in determining the damage suffered 
by plaintiff for loss of the marriage.—Smillie v. 
De Mendonza, Col., 190 Pac. 533. 

12. Brokers—Fidelity to Principal. — When 
broker took from owners a deed to their prop- 
erty to enable him to transfer it for them on 
making authorized trade or sale, he was not 
only their agent, but held property as trustee 
for them, and could not purchase himself nor 
sell or trade them any property in which he 
was interested without fully informing them 
and securing full value.—Davenport v. Casey, 
Mo., 222 S. W. 791. 


13. Scope of Agency.—Any person dealing 
with a broker is bound to ascertain the extent 
of the broker’s authority, and acts at his peril 
if the broker exceeds his authority—El Reno 
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Wholesale Grocery Co. v. Stocking, Ill, 127 N. 
E. 642. 

14. Cancellation of Instruments — Cross- 
Bill.—In an action to reform a deed, the parties 
defendant are not precluded from filing a cross- 
bill, alleging the invalidity of the deed and 
asking that it be cancelled.—Smith v. Williams, 
et al., Okla., 190 Pac. 555. 


15. Carriers of Goods—Limitations of Lia- 
bility.—Any obligation of a carrier to transport 
goods beyond its own terminus being a matter 
of contract, and not a legal duty, it may, if 
contracting for through transportation, limit 
its liability, to its own line; this not being a 
limitation of its common-law liability as car- 


rier—Southern Pac. Co. v. Larrimore, Ariz., 
190 Pac. 564. 
16. Perishable Property.—If goods are lost 





or damaged on account of their inherent perish- 
able nature without fault of the carrier, there 
is no liability; but a carrier is liable where it 
negligently delays in delivering a shipment and 
permits the inherent tendency to have its nat- 
ural effect—Vernon v. American Ry. Express, 
Mo., 222 S. W. 913. 


17. Carriers of Passengers—Alighting Pas- 
senger.—Where a passenger alights from a 
moving street car at a point where it does 
not customarily discharge passengers, and, 
Without stopping to look or listen, immediately 
passes behind it so as to suddenly emerge and 
come in contact with, and be injured by, a car 
passing in the opposite direction, he is guilty 
of negligence, and he has no right to assume 
that, at such place, the motorman on the op- 
posite track will so have his car under control 
as to be able to make an immediate stop in 
anticipation of the discharge of passengers at 
that place.—Dodds v. Omaha & C. B. St. Ry. Co., 
Neb., 178 N. W. 268. 

18. Confusion of Goods—Intentional Wrong- 
doing.—Where a confusion of goods is occa- 
sioned by the negligence of one, but the goods 
confused are of equal and uniform value; that 
is, when the mixture is apprgximately homo- 
geneous, the party responsible for the confusion 
does not forfeit his interest in the goods, where 
there has been no fraud or intentional wrong- 
doing, and the evidence clearly shows the por- 
tion contributed by each of the parties.—Page 
v. Jones, N. Mex., 190 Pac. 541. e 

19. Contraets—Illegality—The court will not 
assist either party to an illegal transaction, but 
will leave them where they have placed them- 
selves.—International Coal & Mining Co. v. In- 
dustrial Commission, Ill., 127 N. E. 703. 


20.—Public Policy. — An agreement entered 
into between parties with the object of dissolv- 
ing a marriage contract, or facilitating that re- 





sult, is void—McCahan v. McCahan, Cal., 190 
Pat. 460. 
21. Reduction to Writing.—Where the par- 


ties to the contemplated contract intend that it 
stall be reduced to writing, it does not become 
a perfect contract until such writing is ex- 
ecuted.—New England Box Co. v. Tibbetts, Vt., 
110 Atl. 434. 


22. Corporations—Checks in Favor of Officer. 
—The rule that checks drawn by an officer of 
a corporation for his own private business are 
invalid is without application, where an officer 
was allowed for years to draw the company’s 
checks for his salary and indorse these to 
others in payment of his debts.—Napoleon Hill 





Cctton Co. v. H. Oetter Grocery Co., Mo., 222 S. 
y. 876. 


23. Foreign Corporation—The “doing of 
business” is the exercise of some of the func- 
tions and the carrying on of the ordinary busi- 
ness for which a corporation is organized, and 
sirgle and isolated transactions do not ordi- 
narily constitute it (citing 3 Words and Phrases, 
§ 2155).—Home Lumber Co. et al. v. Hopkins, 
Atty. Gen., et al., Kans., 190 Pac. 601. 


24. Property Received.—Contract rights 
transferred to a corporation in payment for 
steck to the extent of their value are “property 
actually received” by the corporation. within 
Censt. art. 12, § 6—General Bonding & Casualty 
Ins. Co. v. Moseley, Tex., 222 S. W. 961. 


25. Ratification —The unauthorized acts of 
an officer of a corporation may be ratified by 
the corporation by conduct implying approval 
and adoption of the act in question. Such rati- 
fication may be express, or may be inferred 
from silence and inaction; and, if the corpora- 
tion, after having full knowledge of the unau- 
thorized act, does not disavow the agency and 
disaffirm the transaction within a reasonable 
time, it will be deemed to have ratified _it.— 
Citizens’ Savings Trust Co. v. Independent Lum- 
ber Co. of Omaha, Neb., 178 N. W. 270. 

26. Sale by Stockholder.—Sales by incorpo- 
rators of their unpaid stock did not relieve 
them from liability to the creditors of the cor- 
porations; articles of incorporation reciting that 
the stock was paid up.—Hodde v. Hahn, Mo., 222 
Ss. W. 799. 

27. Ultra Vires.—In an action against a cor- 
poration for damages for personal injuries aris- 
ing from alleged negligence in the conducting 
of a show in a rented building, it was no de- 
fense that the lease of the building by defend- 
ant was ultra vires.—Start v. Natl. Newspaper 
Assn., Mo., 222 N. W. 870. 


28. Courts—Comity.—The statute law of North 
Carolina, providing that a married woman is 
liable upon her contract of suretyship if such 
eontract was made in North Carolina, will not 
be enforced elsewhere.—Sally v. Bank of Union, 
Ga., 103 S. E. 460. 

29. Criminal Law—Aiding and Abetting. — 
“Aiding, abetting, or assisting” in perpetration 
of a crime means some conduct of an affirma- 
tive nature; mere negative acquiescence being 
insufficient to constitute a person a principal.— 
People v. Powers, Ill., 127 N. E. 681. 

30.——Conspirators.—If two or more persons 
agree together to commit some crime, and enter 
upon the commission of the crime, and one of 
them, in pursuance of the common design and 
for the purpose of carrying it out, performs 
some criminal act different from that in con- 
templation of the parties at the outset, the 
others will be guilty of the criminal act.—State 
v. Plotner, Mo., 222 S. W. 767. 

21. Good Character.—Until defendant offers 
evidence of his good character which is other- 
wise presumed, the state cannot offer impeach- 
ing evidence.—People v. Haas, Ill., 127 N. E. 740. 

2. Gulty Knowledge.—Evidence of other 
offense is not admissible as tending to show 
defendant’s guilty knowledge, unless guilty 
knowledge or intent is in issue-—McDonald v. 
United States, U. S. C. C. A., 264 Fed. 733. 


33. Creps—Potential Existence.—A valid con- 
tract may be made for the sale of a crop to be 
grown in the future by the vendor, where such 
vendor possesses the land on which the crop 
is in existence, and hence the crop has poten- 
thing out of which the crop is to be produced 
is in existence, and hence the crop has poten- 
tiality—Hogue-Kellogg Co. v. Baker, Cal., 190 
Pac. 493. 

34. Curtesy—Estoppel—An acceptance by a 
tenant by the curtesy, who was not a party to 
a partition action, of a portion of the proceeds 
of a sale awarded to him, would estov him to 
assert the curtesy interest chereafter.—Carson 
v. Hecke, Mo., 222 S . 850. 

35. Damages—Burden of Proof.—In an ac- 
tion for damages to numerous photographs and 
carbons, numerous statuary casts, numerous 
gold and gilt frames, etc., plaintiff should be 
required to prove the damage with all the cer- 
tainty the case permitted, and it was not suffi- 
cient to allege and prove that numerous articles 
were damaged without specifying of what the 
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articles consisted and the number. — -- ee 
v. John Hill Const. Co., Mo., 222 S. 

36. Exact Calculation.—lIt is Bor a a 
reason for disallowing damages claimed that 
they cannot be exactly calculated, it being suffi- 
cient that from approximate estimates of wit- 
nesses a satisfactory conclusion can be reached. 
—Brown v. McCloud, Ore., 190 Pac. 578. 





37. Death—Earning Capacity. — Where suit 
was brought by a man to recover damages for 
total loss of earning capacity and for pain and 
suffering from an alleged wrongful and negli- 
gent act of the defendant, which suit, after his 
death, was prosecuted to judgment by his wife 
as administratrix of his estate, and the judg- 
ment was paid by the defendant, this would not 
constitute a.bar to a subsequent suit by the 
wife in her individual capacity, to recover dam- 
ages for her husband’s homicide due to the same 
alleged negligent and wrongful act of the de- 
fendant.—Dayhuff v. Brown & Allen, Ga., 103 S. 
E. 458. 

38. Survivorship.—W here a wife was killed 
and husband injured by a train, and the hus- 
band subsequently died from the injury without 
bringing action for her death, his administrator 
could not maintain such action under Rev. St. 
1909, §§ 105, 106, 5425, on the theory that the 
husband’s right of action for her death sur- 
vived.—Freie v. St. Louis-San Francisco Ry. Co., 
Mo., 222 S. W. 824. 

29. Deeds—Confidential Relationship. — The 
least overreaching or misrepresentation by a 
husband through which he gains the property 
of his wife is a violation of the confidential 
relationship, which it is the policy of the law, 
as evidenced by Civ. Code, §§ 2217, 2219, to up- 
hold, and therefore is fraudulent.—Patterson v. 
Patterson, Cal., 190 Pac. 483. 

40. Reservation.—The same certainty being 
required of an exception as a grant, an excep- 
tion of six acres in the southeast quarter ,etc., 
sold to C., which referred to the deed to C. for 
description, is void for uncertainty, where the 
deed referred to described land as the fractional 
southeast quarter, etc., ———', six acres.— 
Conolly v. Rosen, Ark., 222 S. W. 716. 


41. Rule in Shelley’s Case.—The rule in 
Shelley’s Case was brought to this state as a 
part of the common law, and does not conflict 
with, and is not abrogated by, our statute (Rev. 
St. 1913, § 6195) providing that the court shall 











carry into effect the expressed intent of the 
parties.—Yates vy. Yates, Neb., 178 N. W. 262. 
42———Undue Influence.—Where there was 


evidence sufficient to warrant finding that deeds 
were supported by a valuable and sufficient con- 
sideration and were not the result of undue in- 
fluence, a verdict, denying relief on the ground 
of undue influence, will not be set aside be- 
cause the relations between the parties were 
(i amaaiiiacaaaie v. Costen, Col, 190 Pac. 


43. Descent and Distribution—Comity.—Laws 
Okl. 1915, ec. 136, § 1, providing that no person 
convicted of killing another shall inherit from 
such person, disqualifies a person from inherit- 
ing only on conviction in the courts of the 
state; so that a wife, convicted in Kansas for 
killing her husband in that state, can inherit 
an interest in his lands located in Oklahoma.— 
ha, v. Moncravie, U. C. A., 264 Fed. 


44. Divorce—Recrimination.—Accusations by. 


one spouse of the other to be indignities, must 
be false and unwarranted, made with intent to 
wound.—Revercomb v. Revercomb, Mo., 222 S. 
W. 899. 

45. Easements—Non-User. — Whether ease- 
ments arise by grant or prescription, mere non- 
user does not amount to abandonment, but there 
must be a clear intent to abandon.—McMorran 
gy BH — v. Pere Marquette Ry. Co., Mich., 178 

46. Election of Remedies—Estoppel.—One is 
not estopped from pursuing a remedy that he 
is entitled to merely because of his endeavor to 
avail himself of a remedy that he was not en- 
titled to—Wheeling & L. BE. J Co. v. Carpen- 
ter, U. S.C. C. A., 264 Fed. 772 

47. Estoppel—Defined.—Estoppel is a preclu- 
sion in law which prevents a man alleging or 
denying a fact in consequence of his own pre- 





vious act; allegation or denial of a contrary 
tenor.--Hodde v. Hahn, Mo., 222 S. W. 799. 
48. Legal Limitations. — Persons dealing 





with municipalities are presumed to know the 
legal limitations upon their contractual power, 
and cannot plead estoppel because of illegal 
contract, because they could not have been 
misled thereby.—City of Mobile v. Mobile Elec- 
tric Co., Ala., 84 So. 816 

49. Evidence—Varying Instrument.—A _ parol 
agreement at time of execution of a note that 
the payee will rely on the mortgage executed 
by the maker, and not assert any personal 
liability against the maker, is invalid, and can- 
not be successfully asserted to vary terms of 
note.—McFarland v. Hueners, Ore., 190 Pac. 584. 


50. False Pretenses—Confidence Game.—The 
essence of the crime of obtaining money by 
means of the “confidence game” is a trust re- 
posed in the swindler and betrayed by him as 
a means of obtaining the victim’s money or 
property, and the moving cause for the victim’s 
parting with his money and giving it to the 
accused must be the confidence reposed in the 
accused.—People v. Rallo, Ill., 127 N. E. 715. 

51. Fraud—Estoppel.—In an action for dam- 
ages for fraud in inducing plaintiff to exchange 
life policies where there is evidence that the 
exchange was secured by misrepresentations, a 
nonsuit should not be entered because of plain- 
tiff’'s failure for nine years to discover that 
the substituted policy did not contain the rep- 
resented stipulations, but the question whether 
plaintiff was grossly negligent should be left 
to the jury; for, while gross negligence will 
estop party from avoiding the contract, yet 
action induced by misrepresentations is not bind- 
ing.—Grayson v. Fidelity Life Ins. Co. of Phila- 
delphia, Pa., S. C. 103 S. E. 477. 

52. False Representations—A buyer of 
land under false representations cannot recover 
from the seller on their account unless she be- 
lieved the representations to be true and relied 
upon them to her damage.—Edge v. Bryan, Cal., 
190 Pac. 476. 

53. Fraudulent Conveyances—Solvency.—The 
vountary assignment of one’s interest in prop- 
erty to a relative, when the assignor is neither 
insolvent nor in failing circumstances, is not 
a fraudulent transaction per se, and invalid as 
to creditors.—Tischler v. Robinson, Fla., 84 So. 


bs 





54. Homicide—Dying Declaration. — Declara- 
tions by deceased, admissible as his dying decla- 
rations, must be a part of the res gestae, and 
voluntarily made under the realization of im- 
I - death.—State v. Hostetter, Mo., 222 S. 

ov, 

55. Husband and Wife—Contract by Husband. 
—W'here a husband contracts for his wife with- 
out authority from her to sell realty belonging 
to her, he himself is bound on the contract.— 
Russell v. Ives, Wis., 178 N. W. 300. 

56. Entirety—Where land is conveyed to 
husband and wife, they become tenants by the 
a ies v. Fitzpatrick, Mo., 222 S. W. 
_57. Indemnity—Joint Tortfeasor.—The excep- 
tions to the rule that indemnity will not be 
allowed among joint wrongdoers are that a 
joint wrongdoer may claim indemnity where he 
has not been guilty of any fault, except tech- 
nically or constructively. or where both parties 
are at fault, but the fault of the party from 
whom indemnity is claimed was the efficient 
cause of the injury: —Mallory S. S. Co. v. Dru- 
han, Ala., 84 So. 

58. aad ae cal of Loss.—Where insurer 
denied all liability beyond the amount paid it, 
proof of death was not required, and would 
have been a useless formality.—IHinois Bank- 
ers’ Life Assn. v. Floyd, Tex., 222 S. W. 967. 


59. Lareeny—Unexplained Possession. — The 
unexplained possession of recently stolen prop- 
erty is prima facie ovierree of guilt.—State v. 
Thompson, Mo., 222 S. 789. 

60. Limitation of TD lB of Right. 
—Limitations do not begin to run against ac- 
tion on an insurance policy until the policy 
matures, so that defendant insurance company, 
in suit on policy by bank to which the policy 
was pledged, could not defend on the ground 
that the debt secured by the pledged policy 
was barred; the action being on the policy, not 
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on the debt.—First Nat. Bank of Beeville, Tex., 
v. Security Mut. Life Ins. Co. of Binghamton, 
N. Y., Mo., 222 S. W. 832. 

61. Assumption of Liability —Where a bank 
transferred its assets to another bank, which 
assumed its liabilities, agreeing to pay any de- 
ficiency not realized from the assets, and almost 
four years later the commissioner of banking 
took charge of the first bank and made an as- 
sessment against the stockholders for the pur- 
pose of paying a deficiency due the second bank, 
the cause of action in favor of the commissioner 
against the stockholders did not accrue until 
the date of the assessment, and limitations did 
not run.—Harris v. Briggs, U. S. C. C. A., 264 
Fed. 726. 


62. Marshaling Assets——Election. — The prin- 
ciple of marshaling of assets requires a creditor, 
who has « lien on two funds in the hands of 
the same debtor, to make his debt out of that 
fund to which another creditor, who has a lien 
on one of them only, cannot resort.—Anderson 
ee Chemical Supply Co., Ill., 127 N. E. 
668. 





63. Master and Servant — Relationship. — 
Casual statement of alleged servant, wearing 
of badges and inscriptions on vehicles used are 
not competent to prove the relation of master 
and servant in an action against the master for 
acts done by the alleged servant.—Cranston 
Print Works Co. v. American Telephone & Tele- 
graph Co., R. I., 110 Atl. 419. : 

64. Mines and Minerals—Exclusive Posses- 
sion.—Under Rev. St. U. S. § 2322, one who se- 
cures a mining claim on a public domain is en- 
titled not only to the exclusive enjoyment of 
the surface but to all veins and lodes through- 
out their entire depth, the top or apex of which 
lies inside the surface lines, although such veins 
and lodes may*so far depart from the perpen- 
dicular in their course downward as to extend 
outside the vertical side lines of the surface lo- 
cation.—Arizona Commercial Mining Co. v. Iron 
Cap Copper Co., Me., 110 Atl. 429. 


65. Mortgages — Simultaneous Execution. — 
W here two mortgages or de-ds of trust are 
simultaneously executed by the same grantor 
to secure different notes to the same grantee, 
the effect is the same as if one mortgage or 
deed of trust had been executed to secure the 
notes maturing at different times so that the 
trust deed securing the first maturing note has 
priority.—Stewart v. Omaha Loan & Trust Co., 
Mo., 222 S. W. 808. 


66. Notice of Possession.—Possession of 
real estate is notice to an intending purchaser 
or mortgagee of whatever rights the possessor 
then asserts.—Laughlin v. Gardiner, Neb., 178 
N. W. 270. 

67. Municipal Corporations — Governmental 
Power.—Where a municipality in the exercise of 
its governmental or discretionary power author- 
ized Italian societies to set off fireworks, it can- 
not be held liable for the negligence of those 
who set off the same.—Hasset v. Thurston, R. I 
110 Atl. 394. 


68. Nuisance—Residential District. — Where 
an undertaker purchases and uses for a funeral 
home in a city a dwelling house situated within 
a few feet of private dwellings in an exclusive 
residential district, in disregard of timely pro- 
test by residents thereof, and thus encroaches 
on the repose, the comfort, and the freedom of 
their homes, depreciates the value of their prop- 
erty, depresses their spirits, and weakens their 
power to resist disease, injunction is their proper 
remedy.—Beisel v. Crosby, Neb., 178 N. W. 272. 

69. Sales—Conditional Sale-—On a conditional 
sale, where the vendor reserves title to the 
property until payment of the purchase money, 
on default of payment thereof as stipulated the 
vendor can maintain an action or replevin for 
such property.—Aarons v. Dougherty, Fla. 84 
So. 918. 

70.——Implied Warranty.—An “implied war- 
ranty” arises where the relations between the 
parties, the subject-matter and the circum- 
stances are such as to justify the imposition on 
the seller of a warranty as to the quality of 
the thing sold.—Michigan Pipe Co. v. Sullivan 
County Water Co., Ind., 127 N. E. 768. 

71. —Passing of Title—Where seller agreed 
to deliver hay on board cars at place where 
stored, buyer to furnish the cars, and buyer had 
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paid part only of price before the hay was 
burned, and no portion of the hay sold had 
been separated or identified, and the sale was 
to be for cash, the title had not passed.—Hub- 
bard v. Home Ins. Co. of New York, Mo., 222 S. 
W. 886 

72. Set-off and Counterclaim — Joint and 
separate Liability—In action on note against 
makers jointly and separately liable thereon, a 
claim against plaintiff assigned by one maker 
to the other was available as a set-off to the 
latter; a demand to either maker from the plain- 


tiff being a good set-off in such case.—National | 


Timber Co. v. Deer, Ala., 84 So. 865. 


73. Specifie Performance—Misrepresentation. 
—Where complainant and his agent made mis- 
representations, on which defendant relied, 
specific performance of a contract will be de- 
nied, regardless of whether the representations 
were made without knowledge of the real truth 
or with an actual intent to deceive—Wisherd 
v. Boelinger, Ill., 127 N. E. 657. 

74. Tender.—Purchaser who did not tender 
performance until after expiration of time lim- 
ited for payment of purchase price expressly 
stated to be of the essence of the contract, to 
show himself entitled to specific performance 
decree, must prove that the original limitation 
of time was effectually waived or extended by 
vendors or their authorized representatives.— 
Abrams v. Eckenrode, Md., 110 Atl. 468 

75. Subrogation — Public Improvement Com- 
pany.—A public improvement contractor's sure- 
ty, compelled to pay claims for labor and ma- 
terials, is subrogated, not merely to the rights 
of the contractor in the fund due under the con- 
tract, but to the rights which the creditor might 
have asserted.—Massachusetts Bonding Ins. Co. 
v. Chouteau Trust Co., U. S. Cc. C. A., 264 Fed. 
793 





76. Tenancy in Common — Reformation of 
Deed.—Where a father and children were en- 
titled to undivided interests in land, and, sale 
having been negotiated, the father without au- 
thority from his children undertook to point out 
the premises sold, his representations are not 
binding on the children, and the deed which 
clearly described the premises, but did not in- 
clude a portion of the lands pointed out, will 
not be reformed as to them.—Compton v. Franks, 
Tex., 222 S. W. 988. 


77. Trade-marks and Trade-names — Unfair 
Competition.—The essence of unfair competition 
in connection with the refilling and sale of 
plaintiff's acetylene gas tanks consisted in the 
palming off of defendant’s gas for plaintift's.—~ 
Auto Acetylene Light Co. v. Prest-O-Lite Co., 
Inc., U. S. C. C. A., 264 Fed. 810. 

78. Trusts—Equity.—Equity will enforce a 
trust and distribute it to the respective equit- 
able owners.—Morris v. Southern Realty and 
Construction Co., Ala., 84 So. 809. 

79. Resulting Trust. — Where a husband 
purchases land, and pays for it partly with his 
wife’s money, title taken in his own name is 
held in resulting trust for her in proportion.— 
Spradling v. Spradling, Mo., 222 S. W. 813. 

80.—-—Title of Trustee.—Whenever an instru- 
ment confers on the trustee any power in trust, 
or imposes any duty relating to the control 
or management of the trust or establishes any 
agency to be performed by the trustee as such, 
the legal title will vest in him in order to en- 
able him to administer the trust.—Trustees of 
rire University v. Caldwell, Ala., 84 So. 

46. 


81. Wills — Condition Precedent. and Subse- 
quent.—Technical words are not necessary to 
distinguish between conditions precedent and 
conditions subsequent, and the question whether 
a condition is precedent or subsequent depends 
on the intention of the person creating the 
same, which is to be ascertained from the whole 
instrument, and technical words yield to inten- 
—— v. City of Macomb, IIll., 127 N. 

82. Unexecuted Intent.—Proof ‘that a dece- 
dent intended to will property to reward one 
for services rendered, independent of any con- 
tractual obligation, gives the intended bene- 
ficiary no rights, even though it be shown that 
the decedent would have carried out such dis- 
position and made a will if he had not died sud- 
denly.—Woodard v. Stowell, Mo., 222 S. W. 815. 
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